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LegislationLegislation

• Advisory committees have played an important role in 
shaping programs and policies of the federal 
government from the earliest days of the Republic.  
President Washington sought the advice of such a 
committee during the Whiskey Rebellion of 1794.

• Federal Advisory Committee Act (FACA) of 1972 (Public 
Law 92-463), Congress formally recognized the merits 
of seeking the advice and assistance of our nation's 
citizens.

• Congress also sought to assure that advisory 
committees:
– Provide advice that is relevant, objective, and open to the 

public; 
– Act promptly to complete their work; and 
– Comply with reasonable cost controls and recordkeeping 

requirements. 
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Regulations: 41 CFR 102-3Regulations: 41 CFR 102-3

• Requirements for Establishing and 
Managing Advisory Committees

• Under FACA, advisory committees can be 
created only when
– they are essential to the performance of a duty or 

responsibility conveyed upon the executive branch 
by law. 

– high-level officials within the sponsoring agency must 
review and approve. 

– a charter is prepared outlining the committee's 
mission and specific duties and forwarded to GSA's 
Committee Management Secretariat for final review.

– Following a required public notification period, and 
the filing of the charter with Congress, the committee 
may begin operation.
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DefinitionsDefinitions

• Advisory committee subject to the Act, 
except as specifically exempted by the 
Act or by other statutes, or as not covered 
by this part, means any committee, board, 
commission, council, conference, panel, 
task force, or other similar group, which is 
established by statute, or established or 
utilized by the President or by an agency 
official, for the purpose of obtaining advice 
or recommendations for the President or 
on issues or policies within the scope of 
an agency official’s responsibilities.
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Exceptions 41 CFR §102-3.40(e) Exceptions 41 CFR §102-3.40(e) 

• 11 regulatory exceptions.  Committees or 
groups not covered by FACA include: 
– “Groups assembled to provide individual 

advice.  Any group that meets with a Federal 
official(s), including a public meeting, where 
advice is sought from the attendees on an 
individual basis, and not from the group as a 
whole.”

– “individual” not limited to “natural persons”.   
an individual member may provide advice on 
behalf of that person’s organization
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Some ExamplesSome Examples

• HillaryCare
– President’s Task Force on National Health 

Care Reform included only one non-federal 
employee – First Lady Hillary Clinton.
• Still held subject to FACA.

– Task force was intended to formulate policy 
options, and was therefore covered.

– Subordinate working groups, which included 
non-federal entities, were not subject to 
FACA because they only gathered 
information.
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Another OneAnother One

• VP Cheney’s National Energy Policy 
Development Group

• Private sector participation.
• After numerous procedural issues, held:

– No vote.
– No veto.

• Ergo, no FACA.
• Contrast with HillaryCare – even if policy 

is formulated, vote/veto controls 
applicability of FACA.



UNCLASSIFIED

Other Agency ApproachesOther Agency Approaches

• Bureau of Land Management:
– Two solutions.
– First, let someone else establish the group.

• Just participate as a member.
– If established by agency:

• Seek only information, not advice, from the group 
as a whole.

• Ensure that advice is from individuals; make clear 
to group that consensus is not sought on any 
issue.
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Fun FactsFun Facts

• More than 1,000 chartered advisory 
committees government-wide.

• 51 listed DoD advisory committees in 
2007.
– Many related to science and technology.

• 11 Army advisory committees.
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Sample Advisory CommitteesSample Advisory Committees

• Army Science Board.
• Chief of Engineers Environmental 

Advisory Board.
• Homeland Security Science and 

Technology Advisory Committee
• Bioengineering Sciences & Technologies 

Integrated Review Group (HHS)
• DOE/NSF Nuclear Science Advisory 

Committee 
• Deemed Exports Advisory Committee 

(DoC)
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Anti-Lobbying GuidanceAnti-Lobbying Guidance

• 18 U.S.C. Section 1913 prohibits use of any appropriated funds to 
"directly or indirectly pay for any personal service . . . printed or 
written matter . . . intended or designed to influence in any manner 
a Member of Congress, to favor or oppose . . .any legislation or
appropriation."  

• The purpose of the statute is to prevent corruption of legislative 
processes through government financial support of organizations 
intended to influence Congress.  Applies to state legislators also.   

• DOJ interprets section 1913 to prohibit "large-scale publicity 
campaigns to generate citizen contacts with Congress” wrt pending 
legislation. 
– substantial 'grass roots’ lobbying campaigns (< $50K)
– telegrams, letters and other private forms of communication 
– designed to pressure members of Congress to support Administration 

or Department legislative or appropriations proposals.   
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More about LobbyingMore about Lobbying

• SEC. 8001 of the FY2008 DoD
Appropriations Act provides an additional 
constraint on the expenditure of funds: 
“No part of any appropriation contained in 
this Act shall be used for publicity or 
propaganda purposes not authorized by 
the Congress.” The GAO has interpreted 
similar language as prohibiting activities 
whose purpose is “self-aggrandizement”
and “puffery”, but not legitimate 
informational activities. 
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Hatch ActHatch Act

Federal employees may not-
• use official authority or influence to interfere 

with an election 
• solicit or discourage political activity of anyone 

with business before their agency 
• solicit or receive political contributions 
• be candidates for public office in partisan 

elections 
• engage in political activity while: 

– on duty 
– in a government office
– wearing an official uniform 
– using a government vehicle

• wear partisan political buttons on duty 
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Additional Restrictions (SES)Additional Restrictions (SES)

• These federal employees may not-
• campaign for or against a candidate or 

slate of candidates in partisan elections 
• make campaign speeches 
• distribute campaign material in partisan 

elections 
• organize or manage political rallies or 

meetings 
• hold office in political clubs or parties 
• circulate nominating petitions 
• work to register voters for one party only 
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A Few Words about EthicsA Few Words about Ethics

• Gifts: As a general rule, Federal 
personnel may not accept gifts from 
“prohibited sources” (those who do or 
seek to do business with the agency) or 
gifts offered because of one’s official 
position.  A gift is anything of value. 

• Endorsements: An employee "shall not 
use or permit the use of his Government 
position or title or any authority associated 
with his public office to endorse any 
product, service or enterprise."
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